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This Briefing Note is the first of a series of three notes to be issued over the next two months. The series
will explore key issues in criminal justice policy, beginning with an exploration of some fundamental
questions in this note, a programme analysis in note two, and culminating in a set of policy approaches
which will appear in the third note.

Waiho ma te whakama e patu; waiho hai korero i a tatau kia atawhai ki te iwi.

Introduction

The Salvation Army Social Policy Unit has participated in the national conversation on criminal justice
policy over more than a decade, beginning with the publication of Beyond the Holding Tank: Pathways to
Rehabilitative and Restorative Prison Policy in 2006 and a follow-up 2016 report, Beyond the Prison Gate:
Reoffending and Reintegration in Aotearoa New Zealand.? The unit also participated in the criminal justice
summit held in Porirua last August and the regional hui hosted by the Safe and Effective Justice Advisory
Group—Te Uepu Hapai i te Ora. We are pleased to continue our contribution with these Briefing Notes.

The Salvation Army is an international Christian human welfare organisation that has worked in Aotearoa
New Zealand since 1883. We have a commitment to the wellbeing of vulnerable and hard-to-reach New
Zealanders. We provide a wide range of social, community, and faith-based services, particularly among
those experiencing injustice or who have been marginalised or forgotten by mainstream society. We are
inspired by our faith to articulate a vision of human flourishing consistent with the teachings of Jesus Christ.3

Our activities in Aotearoa New Zealand include spiritual formation and development, direct welfare and
counselling services, family-functioning casework, community development, emergency relief, support for
those struggling with addiction (alcohol, drugs, gambling), prison visiting, rehabilitation and reintegration,
supported housing, and public policy research and advocacy. In 2018, we provided assistance to more
than 120,000 people including social work or counselling to almost 7,000 individuals or families and court
support for 9,000 victims or defendants and their families.*

We have long acknowledged the crucial importance of joining social and economic assistance with
spiritual, emotional, and intellectual support to enable our fellow men and women, made in the image

of God, to reach their full potential.5 In this, we associate ourselves with the human rights discourse in
acknowledging the inherent equality and dignity of all peoples and a firm conviction in the potential of all
for growth and development.®
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Our co-founder, William Booth, writing in 1890, identified the role of criminal justice as a vital element
in societal reform. Adopting the growing understanding of criminal behaviour as having its roots in
socioeconomic structures that drive one to ‘absolute despair’, he proposed that criminal justice policy
should be oriented to rehabilitation and reintegration, the prior elements that are required if one is to
take his or her rightful and equal place in the community filled with dignity, purpose, and respect.

He noted that criminal justice policy invariably had the opposite effect:

[A] man [in] the ranks of the criminal class...would never have fallen into the category of criminal
convicts if adequate provision had been made for the rescue of those drifting to doom. When once he
has fallen, circumstances seem to combine to keep him there. As wounded and sickly stags are gored to
death by their fellows, so the unfortunate who bears the prison brand is hunted from pillar to post, until
he despairs of ever regaining his position, and oscillates between one prison and another for the rest of
his days.”

Drawing on these principles of reform and regeneration, from 1884 The Salvation Army in New Zealand
began to provide ‘Prison Gate’ services whereby wraparound support is delivered to those in the criminal
justice system—including to their families—so as to break the cycle of criminality that Booth believed to
arise from the effect of societal problems and persist due to society’s response to ex-criminals.8 In 2018,
we continued our Prison Gate work with education and employment support to 500 people preparing for
release, chaplaincy to 1,343 prisoners, reintegration (including supported accommodation) for 574 people;
and integrated services to meet the needs of offenders with addictions. Our reintegration programmes,
framed in the terms articulated by William Booth 130 years ago, have enabled 76 percent of clients to stay
out of prison for more than 12 months, a higher proportion than is achieved nationally.?

The Salvation Army has regarded criminal behaviour and its effects, both literally and figuratively, as a
metaphor for developmental and societal challenges that prevent human beings from becoming their best
selves.’® We draw on Jesus’ teachings ‘to bring good news to the poor’, ‘release to the captives’, ‘recovery
of sight to the blind’, and freedom for the ‘oppressed’ (Luke 4:18). Our Christian teachings emphasise
forgiveness and restitution as the affective means to redemption.

These powerful concepts have found their counterpart in Te Ao Maori and are gaining momentum in
western processes such as alternative resolution and restorative justice. It is the purpose of these Briefing
Notes to survey some of these key issues in the criminal justice debate as a contribution to the wider
policy discussion and, in so doing, promote holistic, human-centred reform for an effective twenty-first
century justice framework.

The issue—what is at stake

Crime is fundamentally a communitarian problem. Societies recognise criminal behaviour in terms of the
damage it produces for those who live in a particular space and time (and, increasingly, the cost to future
generations). Therefore, every society in every age discerns anew its understanding of what constitutes
a crime and how offenders are to be dealt with. Over the generations, New Zealand has carried out

its own inquiry into the aetiology of crime and the best approaches to offenders. We have grounded

the conversation on the triple goals of reducing criminal behaviour, deterring potential criminals, and
ameliorating the harm caused by crime."

Given the complexities of the phenomenon of crime, the conversation has moved this way and that
according to the findings of research, the political climate (and the values of individual governments), and
‘focussing events'’? that shift the public narrative. These are in turn often reliant on the framing of public
problems by key opinion formers such as the mass media, public intellectuals, charismatic community
leaders, and concerned organisations: in short, civil society.”
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Successive governments have entered office with a mandate to reduce crime, reflecting ongoing societal
concerns about its impact. However, crime reduction activities in office are shaped by explanatory models
reflective of individual politicians’ understandings of crime aetiology or influenced by prevailing public
sentiments promoting ‘penal populism’, essentially a tough on crime discourse that triggers political
parties to compete to appear tougher on crime than their competitors. This has generated criminal justice
policies that advocate harsher punishments in the popular belief that deterrence is the most effective
(and efficient) means of reducing crime.’

Inter-disciplinary research has gradually shown that policies of deterrence are ineffectual to the wider
goal of reducing crime and may, in fact, promote offending behaviour'®, particularly when crime is
interpreted principally as personal antisocial behaviour rather than having structural and systemic roots
in (a) life-course development, (b) the effects of historical trauma, and (c) opportunities (or lack of) for
rehabilitation and reintegration. These factors are often intensified in nations with deeply stratified social
outcomes (ie. those that are shaped by colonisation, experiencing wide inequality, having limited (or,
indeed, are opposed to) income transfer arrangements; and those possessed of cultural narratives that
promote individual as opposed to community wellbeing).’” Furthermore, substance misuse (and mental
health issues) is also a key correlative in offending.’8

In addition, the prevailing political-economic discourse known as neoliberalism, has resurrected the
phenomenon of “deserving” and “underserving” poor as a counterpart and defence of austerity measures,
particularly where they relate to public expenditure on personal welfare and income redistribution.’” Where
such public expenditure challenges relate to the availability of treatment services, and compounded by
the multiple and complex needs of those who fall into these demographics, the likelihood of offending is
exponentially magnified.

Going into the 2017 General Election, the main parties articulated the view that a reform of the criminal
justice system was necessary to achieve better outcomes for communities blighted by crime, the victims of
crime, and criminals themselves. These included effective judicial processes and outcomes so as to speed
up trials, reduce the number of those remanded in custody, and ultimately, reduce offending; address
systemic issues that are believed to be important causes of high rates of incarceration (including among
young people and those on remand awaiting trial), better rehabilitation and reintegration programmes to
reduce recidivism, improve community safety and victim support, and address the high levels of criminal
justice involvement within the Maori and Pasifika communities.2?

On 12 July 2018, the Minister of Justice, Hon Andrew Little, announced a set of activities to examine the
reform of the criminal justice system. These included a Criminal Justice Summit in August and creating

an advisory group to canvass public and expert opinion, study models of justice reform, and make
recommendations for change. After the summit, the Justice Advisory Group hosted a series of hui across
the motu to facilitate community discussion and feedback. These hui resulted in the recent publication

of the Advisory Group'’s first report, He Waka Roimata—Transforming our Criminal Justice System?1, which
offered a detailed picture of attitudes among New Zealanders to the criminal justice system from the
point of view of victims, whanau and communities, iwi and hapu, ex-offenders, service providers, and NGO
spokespeople.

Importantly, the report proposed a range of principles that New Zealanders felt would promote effective
remedies to the problems of current criminal justice policy. As we await the publication of the Advisory
Group’s second report, The Salvation Army is pleased to offer this Briefing Note as a contribution to

the national conversation on achieving better criminal justice outcomes and, therefore, to Kiwis whose
aspirations, whose hopes and dreams, are fundamentally tied to—and determined by—the safety of their
families and communities.
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Background—positioning the problem

Although more than 70 percent of adults experienced no crime in the year to September 2018 and despite
less than a quarter of all crime estimated to be reported??, New Zealand has, over the years, tended

to exhibit high levels of criminal punishment, particularly for violent and sexual offences.2? (Personal
offences as a whole, which also include theft or robbery, make up about two thirds of identified crime.)?*

The typical offender is likely to belong to a small percentage of people responsible for the vast majority
of offending. He is likely to be male, between 24 and 49 years of age. He is also likely to be recidivist: 30
percent will reoffend within a year and 50 percent within five years. Sadly, he is also likely to be Maori.z>

However, he is also likely to have experienced severe socioeconomic deprivation in his life. In their
interpersonal relationships, three quarters of offenders will have experienced violence, and up to

four fifths of Maori offenders. A fifth would have experienced sexual violence. Three fifths would have
experienced the unexpected death of someone close, for example, through murder or suicide. In their
health histories, they are likely to have experienced traumatic brain injury, mental health problems,
addictions, or have had other health issues. (See endnote 18 below.) They will be broadly illiterate, more
likely to smoke, and more likely to be long-term welfare recipients. They will have experienced poverty and
family adversity including deficit parenting, school problems, and deviant peer affiliations. They will also
be likely to be living in an area of high deprivation.2¢

What is instructive is that the typical victim of crime will also exhibit similar characteristics: this tends

to the conclusion that the perpetrator of crime is more likely to be within the same demographic that

is likely to experience crime. With the exception of sexual violence, which appears to be a phenomenon
across all demographics?, crime in New Zealand, therefore—at least reported crime—is closely correlated
with the poverty experienced in the deprived regions of New Zealand and the outcomes that have tended
to correlate with poverty: deficit family functioning, long-term benefits dependency, and insecure and
inadequate (therefore, unhealthy) housing. When this is compounded by poor physical health, unstable
mental health, intellectual limitations, and illiteracy, crime becomes as much a function of socioeconomic
and psychosocial deprivation as poor personal choices.?8 And finally, problematic substance use,

Characteristics of those affected by crime, whether perpetrator or victim

Among the 30% of those Broadly
who experienced crime illiterate

Experience traumatic brain injury,
mental health problems, addictions
or other health issues

3. experience violence
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Living in Insecure
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deprivation areas
Between 24 and 49 years of age

s experience sexual violence
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problem gambling, exposure to violence, and exposure to poor prenatal care compound such deprivation,
drawing families and communities into a spiral of problematic functioning that has an exponential effect,
usually resulting in criminal careers from which a large proportion of our sentenced offenders will never
disentangle themselves.??

While prison populations have grown at around the same pace as the global population (c. 24 percent
since 200039), criminal justice policy across the world has encountered fairly intense political shifts along
a continuum of penal populism on the one end and preventative or rehabilitative models on the other.31
Some countries have seen dramatic rises in incarcerated offenders, with the United States leading the way
at 655 prisoners per 100,000 of population followed by countries such as El Salvador (604), Turkmenistan
(552), Thailand (526), Cuba (510), the Maldives (499), Rwanda (464), The Bahamas (438), Seychelles (437),
Grenada (435), St Vincent and the Grenadines (426), and Russia (402). Others are exhibiting drastic
reductions in prison populations: more than half have rates below 150. (The world prison population rate,
based on United Nations estimates of national population, is 145 per 100,000.) Iceland and Mali have the
lowest rates at 37 and 33 respectively.3?

Within the OECD, about half are above the global average, as is to be expected. New Zealand, while
nowhere near the United States outlier (which has seen a remarkable shift back to a preference for
incarceration for a growing number of offences), is in the top fifth of OECD incarceration rates.33 In the
most recent Department of Corrections Annual Report, we learnt that a cohort in the region of 10,500 were
incarcerated (70 percent sentenced, 30 percent on remand). In addition, some 30,000 individuals are on
various types of non-custodial community sentences. Furthermore, 16,000 individuals are released from
prison each year.

Taken as a whole, these figures give the impression of significant churn back through the system: a
relatively small cohort of individuals is responsible for the majority of criminal offending year after

year. Given the paucity of conclusive data on offending both globally and at home (see, for example,

the estimate of three quarters of crime being unreported in New Zealand3*), it is challenging to assess
the effectiveness of criminal justice policy. Indeed, the growing consensus is that punishment-oriented
approaches have little to no correlation with rehabilitation and reintegration.3> The Crime and Victims
Survey found that 71 percent of adults experienced no crime in the year of the survey. Therefore, it might
be suggested that about a third of Kiwis experienced four times more crime than was captured in official
victimisation records and these crimes are perpetrated by a relatively small number of (increasingly,
repeat) offenders. It is a challenging statistic, particularly when set against the high levels of violent,
sexual, and theft crimes within (mainly) interpersonal and family encounters and given the socioeconomic,
neurobiological, and psychosocial deficits experienced by most offenders.

Context—locating the challenge

Crime is a key public policy issue and, as Jared Gilbert suggests, its management is as significant as it is
complex.?® The extreme (and often brutal) harm of such crimes as interpersonal violence, high recidivism
rates, the alarming proportions of (particularly) young Maori and Pasifika men in the criminal justice
system, the seemingly fixed prevalence of certain types of crimes, multifactorial and poly-offending,
alcohol and certain drugs as drivers of crime, and the role social deficits play in offending suggest a
multifaceted and complicated policy nexus.

Criminal justice policy has tended towards punishment approaches designed to interrupt offending
patterns among current offenders and deter potential offenders. As suggested above, this has to an extent
been the result of growing insecurity on the part of citizens, partly abetted by the sensationalisation

of crime in the media. Harsher punishment regimes have resulted, abetted by the temptation to penal
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populism on the part of political parties. The rhetoric of penal robustness has a certain popular appeal,
given the complexities of criminal justice policy that is itself based on the complexities of criminal
aetiology. In certain countries such as the United States, penal populism has reached bizarre proportions,
giving rise, for example, to extremely high prison sentences for victimless crimes and the building of more
and more children’s prisons. In New Zealand (and other countries), insecurity, fear, and a perception of
growing crime are widespread, despite Kiwis accessing less formal information sources on crime.3”

Median

00 300 400 500 600 700

However, more evidence-based regimes are also emerging, with some governments opting for
programmes that seek to address the social and behavioural drivers of crime before they result in
offending behaviour and focussing on reoffending as a fundamental feature of overall offending.38 As
mentioned above, this approach has characterised The Salvation Army’s criminal justice thought since
1890. However, this is a challenging policy space to defend given the vast range of explanatory models
that research has generated and the slow pace at which pilot programmes can be effectively evaluated.
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In addition, pilot programmes, particularly those based on therapeutic and casework approaches tailored
to the particular needs of offenders, tend to be more expensive, and therefore difficult to rationalise in
the present environment. Thirdly, programmes tend to be preferred which can be scaled up across large
cohorts. Those programmes that approach rehabilitation and reintegration in an individualised, casework
model are likely to cost more.

Despite this, both the present and immediate previous governments of New Zealand have recognised
the need for a better-modelled, better-planned, and better-funded criminal justice policy. Former Prime
Minister Bill English famously said (twice) that prisons were ‘a moral and fiscal failure’ and his successor,
Prime Minister Jacinda Ardern, repeated the elegant, if saddening, phrase when she opened the Criminal
Justice Summit last August.3? Both governments recognised the complex and interlocking character of
criminal justice policy and expressed the aim of systemic, long-term, and evidence-based structural
reform under the respective rubrics of social investment and wellbeing.

Warren Young, civil servant and academic, has argued“? that the logic of a social investment approach
(which has similar principles to the current wellbeing approach) is unassailable but would require strong
evidence-based policymaking; front-end spending designed to improve the conditions of lives such that
criminal behaviour was averted; long-term cross-party commitment; coordinated, multifactorial budgeting
and administrative decision-making across government departments; and service commissioning
approached from a whole-of-government perspective. Young identifies a range of challenges to such
comprehensive “regime change” which others have echoed in their critique of the current government'’s
wellbeing approach, broadly framed around the issues of outcome measurement; conflicting discourses
(and therefore, departmental goals) within different policy areas (for example, penal populism versus
poverty alleviation); value-based versus evidence-based decision-making; and the overly deterministic
nature of such approaches to policy-making given the complexities of human and social functioning.

In addition to these investment-led approaches, certain sociopolitical or socioeconomic analyses
provide other explanatory perspectives which further complicate the discussion. Some theorists seek

a unified theory of crime based on psychopathology,*' suggesting that criminal behaviour is essentially
an outworking of brain deficits coupled with an interaction with social determinants.“2 Others view

the position from a moral perspective, arguing for crime as vice. Still others speculate on what might

be termed “socio-pathological” or individual maladjustment within a social contract framework. This
might be said to include feminist analyses which argue for crime as emerging from social structures that
valorise physical strength as a factor in the control of resources (including the assumption of human
chattel resources that are said to account for family and partner violence). These are argued to produce
masculinities that are celebrated but when taken to extremes become toxic and cause harm. And finally,
Marxist analyses interpret crime as the re-appropriation of resources denied to certain socioeconomic
groups as a result of the outcomes of capitalism.

The foregoing gives a broad—although fairly shallow—survey of some of the context of criminal justice
and proposes that a better analytical framework may be yielded by a holistic model incorporating a

range of perspectives. Nevertheless, the challenge of better criminal justice policy is not underestimated.
Therefore, in developing analytical models, we should try to avoid grand or unified theories. We would
also be wise to avoid grand or unified programmes writ large across the nation but explore how holistic or
eclectic perspectives may be deployed to build service models appropriate to specific client groups.

In closing this section, it would be remiss to ignore the role played by colonialism in generating certain
socioeconomic outcomes that have deeply disadvantaged and alienated the Maori community. These

have produced persistent hardships giving rise, in some cases, to intractable social outcomes. Economic
policies (and social welfare policies) over the past 30 years have exacerbated and embedded economic and
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social divisions; these feed into divisive community dynamics. When these are interpreted or understood
within the diversity of theoretical approaches listed above, they indicate exponential challenges requiring
intensive attention over the long term. They also require fairly robust leadership designed to shift the
discourse from traditional to more fruitful lines of enquiry around rehabilitation and restoration while
also addressing the development and implementation problems identified by Warren Young.

Key considerations—a framework for reform

The problem of crime has been thought about since early in our human story.%3 Early accounts

attempted to read criminal or deviant behaviour through the lens of the supernatural, producing, as a
result, essentially moral programmes of action. As scholarship developed, a wider range of theoretical
approaches were proposed, grounded in the expanding bodies of scientific knowledge and tested through
research procedures which were constantly being refined. Initially, such research sought to posit a unified
theory of crime and subsequently—into the present—more holistic or eclectic models are being proposed
that incorporate insights from a variety of academic disciplines.**

While it is beyond the scope of this Note (and my competence) to enter into an in-depth evaluation of
crime aetiology, this section provides a brief survey of key models by way of framing the current state

of knowledge. As Trevor Bradley suggests*, such a survey can assist in approaching criminal justice
policy-making in the knowledge of its multifaceted complexity and also of the tentative ways in which the
scientific enterprise arrives at evidence and solutions. This may go some way to producing better-informed
responses from citizens as we arbitrate the effectiveness of specific programmes since policy-making is a
tentative, time-bound exercise, benefitting from constant data gathering and review.

Broadly speaking, | would like to propose that criminal behaviour appears, according to current knowledge,
to be explicable within four domains. These domains necessarily interact, producing individual criminal
profiles that roughly fit inside discernible categories. | would like to call these neurological, sociological,
philosophical, and psychosomatic. The neurological domain“é argues that criminal propensity and criminal
behaviour are fostered by brain development or genetic inheritances causing certain deficits that manifest
in poor judgment and impulse control; inability to delay gratification; susceptibility to peer influence;

and risk-taking behaviour. There is also some data to the effect that gender plays a differential role in

how these factors are established. Furthermore, data suggest that brain deficits may pass from parent to
child and, therefore, produce enduring deficit outcomes across generations. These generational problems
also interact with wider socioeconomic deprivation (for example, poverty, poor housing, ill-health); lack

of access to creative and intellectual resources; and psychological deprivation (such as the experience of
depair and hopelessness in deprived communities), giving rise to people whose likelihood of criminality is
heightened. Furthermore, where such deficits arise, external as opposed to internal loci of control frame
the behaviour and social engagement of such people, giving rise to programmes aimed at control rather
than rehabilitation.

Sociological factors, on the other hand, span the issues of socioeconomic deprivation listed above as well
as outcomes produced by sociohistorical structures that produce self-concept ideas and social positioning
which promote (or even encourage) antisocial behaviour. Social positioning is also used to explain how
official and unofficial groups interact amongst themselves to produce antisocial outcomes: one example

is the institutional racism that accounts for the preponderance of Maori in the criminal justice system, so
powerfully captured by Sacha McMeeking and Khylee Quince.*”

In addition, critical and Marxian analyses argue for class or discourse conflict approaches. In brief, these
ideas invite us to interrogate how ideas are understood both in everyday discourse and at official policy-
making and decision-making levels. Critical theory raises preliminary or prior questions“® which, in the
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context of criminal justice, include who the key antagonists are; who have access to better resources to
negotiate the justice system; who are more likely to be sensationalised in the media; and who are less
likely to experience rehabilitation (for example, due to being unable to obtain housing or employment
after a prison spell). Marxian analyses encourage the framing of criminal justice questions around access
to resources, how those who are denied them will act, and whether, in fact, criminal justice policy is better
explained in terms of its defence of socioeconomic elites rather than to maintain the public peace.*®

The critical school in general (of which, | dare say, Marxism is a part) has always attempted to bridge

the gap between normative and historical realities so as to uncover class and power relations that, it
argues, demonstrate the underlying values that motivate social behaviour and produce mechanisms of
social control. Read in this context, philosophical approaches frame the question from the jurisprudence
of crime, seeking to explore foundational issues such as the definition of crime and the orientations of
criminal justice policy.?? Inevitably, such framings impact policy assumptions, programme regimes, and
how the discourse is shaped.

Given our growing understanding of how the individual (both in psychic and social terms) interacts

with their environment and how these interactions produce social structures and genetic histories
(which then network with future social structures in a never-ending loop), | adopt the physiological term
psychosomatic to represent how such interaction at internal (that is, psychological and neurological),
horizontal (social), vertical (power-based) and temporal (historical) planes produces a complex nexus of
behaviour patterns, social relations, value frameworks, and discourses that generate policy assumptions
and public policies (together with their protagonists) that perpetuate the practices and procedures that
we recognise in the ‘criminal justice system’.
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Some of these characteristics have become axiomatic in the New Zealand justice system. According to
the Crime and Victims Survey 2018, the typical participant (whether victim or perpetrator) is likely to

be poor, brown, resource-poor, living in deprived circumstances in deprived regions, in poor health,
educationally disadvantaged, have experienced deficit parenting and/or family relations, culturally
disengaged, and politically disenfranchised. Ovelaying these characteristics is a tangible sense of despair
and hopelessness. Unfortunately then, like a spider’s web, these people, corresponding to the features
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of the policy settlement, become more likely to be entangled, then embedded, in ‘the system’" and also
have less incentive to become extricated from it. The Justice Advisory Group’s recent report confirms these
conclusions.32 However, the report also records a strong desire for transformation and a belief that it is
achievable. Elsewhere, the stories of Tracey Benson and Rev. Petra Zaleski speak to this hope.33 What can
we learn from them? What assumptions do we need to uncover and address? In what direction should we
reorientate our criminal justice system?

Maata Wharehoka, who is a Kaitiaki for the Marae at the historic peace community, Parihaka, may have
some of the answers. She recently gave a lecture as part of the tenth anniversary celebrations of Otago
University’s National Centre for Peace and Conflict Studies in Auckland.5* During her presentation,

she spoke of her involvement in marae justice activities at Parihaka. Broadly speaking, this is a form

of restorative justice that draws on Tikanga Maori principles.55 She suggested that the success rate
(measured in terms of recidivism) is higher in this programme.

It might be useful to pause here in order to reflect on some basic principles that shape Maori knowledges
around offending. As tribal peoples with deep connections to the natural world, the substance of proper
social functioning is based on three dynamics: vertically, Maori understand themselves in relation to kawai
tipuna (ancestral descent, stretching back to the foundation of the world); horizontally, as belonging to kin
groups with individual and collective responsibility for maintaining the peace, wellbeing, and equanimity
of the group and its relations with external groups; and intrinsically, as the holders of mana.36 Each
individual has the obligation to be kaitiaki (guardians) of, and uphold, their own as well as the mana of the
kin group and, externally, that of other groups. Hence, the principal objective of socioeconomic relations is
balance, based on the idea of whanaungatanga or relationships.

Where a harm or transgression occurs, either in a bilateral relationship or across internal or external

kin groups, the objective is to seek the restoration of relationships so as to restore peace, wellbeing,

and equanimity and, therefore, reinstate the mana of the affected parties. Grounded in a tradition of
whaikorero, the parties, in the context of their kin group enter into discussion to ascertain if tikanga has
been transgressed. It is crucial that agreement is reached as to the exact value of the transgression and
the intentionality of the act, in other words, whether the offence caused was deliberate. It is on this basis
that decision-making can proceed because the specific act of restitution should be based on the specific
offence: the notion of muru which prioritises proper restitution in order to achieve utu, or the rebalancing
and reharmonising of relationships.

Processes of muru and utu are led by kaumatua and supported by the kin group on both sides. This
ensures that, through their insight around human behaviour and motivation, kaumatua have the skills

to lead the inquiry and are assisted in their task by the collective wisdom and experience of the kin
groups. Collectively, this enables the accused to come to appreciate the specific tikanga that has been
transgressed and, because he or she can experience whakama (shame and remorse), is led to a place

of genuine repentance and desire to make restitution. Because the outcome is arrived at through the
involvement of the collective and grounded in genuine remorse, the utu, enabled by the muru, is accepted
as final resolution of the matter: the guilty person resumes their rightful and full place as a member of the
community, unencumbered by long-lasting guilt.

Models of justice that are gaining momentum in western societies due to their effectiveness (such

as restorative justice, casework as opposed to adversarial court processes, and treatment-based as
opposed to blame-based judicial processes) reflect the principles of these practices. Fundamental to the
desired goal is the restoration of proper relationships as the basis for peace, harmony, and wellbeing.
This is firmly understood as entailing the rights and responsibilities of all individuals as bearers and
conduits of mana and their duty to protect the resources of the natural world. Mana gives rise to an
acknowledgment of personal dignity and respect for the self and the other and the duty of reconciliation

The Salvation Army Social Policy & Parliamentary Unit | Reconsidering the Aotearoa New Zealand Criminal Justice Policy Model Part 1 page 10



A Maori model of restorative justice
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and restoration achieved by restitution for harm or damage so as to restore the dignity of all concerned
and reestablish the maintenance of collective resources. The transgressing party participates in a

process of community-owned decision-making grounded in a collective insight into human nature that
promotes genuine remorse and a desire to make reparation. Through this, the pain of the aggrieved party
is acknowledged and healed, their resources replaced, and their human dignity restored. By so doing, the
accused is released from their culpability and freed to participate in full in the activities of the community
unburdened by any residual guilt or shame. Each party—and their community—is made whole and the
broader tikanga that determine relationships and the use of resources are restored and reaffirmed.

Certain principles can be drawn from the above account. The foundation of proper societal functioning

is relationship in the context of inter- and intra-community peace. All individuals are seen as having a
responsibility to promote peace, in other words, they are all kaitiaki (guardians) of the public peace. The
judicial process is exploratory and inquisitorial rather than accusatory and adversarial. The objective
sought is genuine remorse determined by the community as a whole and the outcome is considered to be
met when accurate restitution is made and parties feel recompensed.

All societies acknowledge as axiomatic the proposition that human beings are primarily social and
communitarian and live and flourish best within their wider collectives. Alienation is, therefore, a key
concept in trying to better understand the phenomenon of crime and the effectiveness of various models.
Where alienation is understood as a ‘problematic separation of a subject and object that properly belong
together'’, both criminal behaviour and its resolution can and should be analysed in terms of alienation
as a causal factor and better judicial processes as a durable solution. Hayden Smith and Robert Bohn
argue that such factors as lack of norms (or societal rules), powerlessness, meaninglessness, isolation,
and self-estrangement go some way to developing a more integrated model of crime management.58

We might notice that a key difference between such alternative forms of indigenous justice and judicial
processes as they are currently delivered is the emphasis placed on restoration and reintegration by the
former and the stress placed on retribution and deterrence by the latter. While there is no doubt that
certain offenders and certain crimes demand a solemn and punitive response by society so as to give the
measure of its revulsion as well as to protect it from further assault by such offenders, it can legitimately
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be argued that a greater proportion of criminal offenders would benefit from restoration and reintegration
programmes, including at trial stage.

In listing the objectives of criminal justice policy as (a) messaging intended to weigh society’s attitudes

to particular actions; (b) punishment and deterrence; (c) restitution and restoration; and (d) rehabilitation
and reintegration, the anecdotal evidence suggests that approaches designed, where appropriate,

to reintegrate both the perpetrator through a genuine process of restitution and the victim through
legitimate participation in the process of identifying guilt and measuring the restitution may provide
opportunities precluded in current models.5° A programmatic approach that appreciates the existential
alienation of offenders and seeks to ameliorate it through restorative justice may well repay the effort we
put into exploring them. See table below for summary of justice objectives.

Affirmation To endorse the value that society places on a particular societal belief, norm, or practice.
Deterrence To dissuade people from behaving in a certain way.

Retribution To seek recompense on behalf of the community for a harm or damage caused to it.
Incapacitation To prevent an offender from continuing with a behaviour that causes harm.

Restitution To deliver reparation or restoration to an individual or collective that has been harmed.
Restoration To restore the mana, dignity, self-worth, and self-respect of the parties harmed or damaged by

the offender’s action or behaviour.

To reestablish the societal relations, social arrangements, or social contract that have been

Rebalancing undermined or weakened by the action or behaviour of the offender.

Rehabilitation To help the offender alter the personal drivers that have led to the offending behaviour.
L To provide resources that enable the offender to desist in future from behaviours determined

Redirection

to be undesirable.

Such an approach is consistent with the idea of desistance whereby criminal justice programmes are seen
as a process designed to achieve permanent abandonment of offending through a range of interventions
that focus on one’s self-concept; modifying perceptions of the desirability or value of crime; improving
peer relationships, particularly those that embody antisocial elements; and lifestyle and employment
enhancements. These lead to a re-storying of the self made up of a new self identity, personal agency,
and faith in one’s own ability to ‘go straight’.® Desistance being located in, carried out by, and supported
within community promotes prosocial behaviour and provides the offender with a range of resources.

As we continue the debate on what works in criminal justice, let us also survey some of the public policy
pressures in the wider environment that may have an impact on criminal justice. Embedded as the
phenomenon of crime is in the wider conditions of the New Zealand socio-polity today, it is appropriate
in a Briefing Note such as this to scan the horizon for opportunities as well as pressure points. The recent
review reports on mental health and social security as well as the Wellbeing Budget offer a great deal

of hope as the policy environment tries to navigate a departure, albeit extremely restricted, from the
neoliberal fundamentals of the last three decades. There is a growing awareness that narrow economic
indices are essentially meaningless from the point of view of the average citizen and their family as a
measure of human wellbeing and progress. This is to be welcomed not least because an over-reliance on
economic measures of success has itself been partly responsible for some of the socioeconomic outcomes
that play out in the criminal justice arena.

The Salvation Army Social Policy & Parliamentary Unit | Reconsidering the Aotearoa New Zealand Criminal Justice Policy Model Part 1 page 12



However, should an economic downturn, predicted in some quarters, occur, the Treasury’s self-imposed
budget responsibility rules may have the other effect of constricting the economy and generating
additional public welfare problems. There are calls in various quarters for the Finance Minister to relax
his budget rules on the grounds they are unnecessarily restrictive; may contribute further to an economic
contraction, and simply do not make sense in this era of cheap borrowing. While | do not necessarily
share the calls for additional debt-funded spending, | acknowledge the value of an ongoing debate on the
principles of public spending because, where they impact on individual welfare, they go to the substance
of these Briefing Notes.

Furthermore, in the absence of a regional industrial strategy—at this stage it is unclear how or if the
Provincial Growth Fund will promote a re-examination of regional industrial fundamentals—the poorer
districts may continue to experience the sort of enduring socioeconomic deprivation that has knock-on
effects for social functioning and consequently, crime statistics. Almost by definition, a poor community is
a community plagued by crime.

And finally, this Note proposes that, as a nation, New Zealand would benefit from a public conversation
on some of our sociocultural habits that may be regarded, at the very least, as unhelpful to the aim

of reducing crime. Chief among them are forms of toxic masculinity that have been mentioned above.
Our young people, particularly our young boys and men, deserve a better set of ideals that promote
compassion, empathy, collective goal-setting and action, and teamwork as precursor values for family
life, community engagement, and citizenship. Otherwise, we risk another generation alienated from their
community and their selves, functioning in cultural cul-de-sacs that are far removed from the aspirations
that we cherish for our country.

Moving forward—some approaches

At the Porirua criminal justice summit last year, Children’s Commissioner Andrew Becroft said®:

All roads lead back to (1) child/youth poverty and material disadvantage, (2) early interventions and
assistance, and (3) the enduring legacy of colonisation and modern day systemic bias. We must address
our enduring shame of indigenous over-representation through partnership with, and devolution of
resources to, iwi and Maori services as a start.

In this, Judge Becroft acknowledged the horizontal and vertical dimensions of the problem of crime. What
we are coming to understand, slowly, painfully is that as a response, punishment models like prison do

not work.52 However, subject as it is to the public narrative, what Luke Oldfield calls the ‘belligerents of
the penal policy agenda’®® New Zealand has long endured an expensive, ineffective, and inefficient policy
that sees up to half of all offenders reoffend within five years and one which is so institutionally racist that
more than half of all prisoners are Maori.

Crime, as | proposed above, is a community phenomenon with its roots deeply entrenched in social
structures that give rise to outcomes of such deep inequity that recent research on housing inadequacy
shows some in New Zealand are living in homes considerably below World Health Organisation
standards.%* Underlying the essentially social phenomenon of crime are domains of analysis which have
reached strongly persuasive conclusions that the interplay between socioeconomic conditions; psychic
despair and meaninglessness; the sense of powerlessness to improve the conditions of one’s life and
that of one’s whanau; neural and genetic deficits exacerbated by the very socioeconomic conditions that
hard-to-reach New Zealanders experience year after year; and a complex interplay of these factors that
lead to embedded and unchanging deprivation, play a fundamental role in the extent of crime—including
very violent and widespread physical and sexual assault—and the inability of current models to provide an
effective remedy.
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New Zealand finds itself at the upper end of world punishment statistics and while some improvements
have occurred in the past three quarters to bring our prison numbers down, this may be on account of
fewer remandees being jailed pre-sentence. Underlying these challenging statistics is the recognition
that we possess a justice model that institutionally disadvantages Maori and Pasifika people and where
justice is often a function of one’s material resources. Ironically, it is these very indigenous cultures that
have, from time immemorial, deployed cultural practices based on the values of restitution, rehabilitation,
and reintegration that are showing signs of success. As scientific knowledge on the psychology of human
functioning grows, we are coming to realise that human beings function and flourish in community

and that criminal behaviour is often a deep-seated manifestation of alienation. Hence, reintegration
models speak to and address the depth of the core deficit that reveals itself in the phenomenon of
crime. Desistance theory has added significantly to the knowledge base, showing how an increase in
social capital can directly and effectively begin to deter offenders from future crime by approaching the
question from the twin principles of alienation and reintegration.

Concluding remarks

An Aotearoa free from crime may be beyond us. But an Aotearoa which fosters more humane approaches
to offenders is achievable and, in fact, several programmes across the motu are giving more and more
evidence of their viability. As the whakatauki at the top of this Note indicates, and which we as a Christian
church acknowledge, there is great worth in approaching human relations through the lens of mercy. In
closing, I invoke the whakatauki, ‘Waiho kia patai ana, he kaha ui te kaha’ (Let the questioning continue;
the ability of the person is in asking questions®3) to encourage Aotearoa New Zealand as a community to
persevere in seeking answers to the seemingly intractable problem of achieving justice for victims and
offenders in a criminal justice policy fitted for our needs in this twenty-first century.

In the two subsequent Briefing Notes to come, | hope to draw on the general principles articulated here
to make an appraisal of offender and victim processes and programmes in Aotearoa with a view to
identifying service gaps that may benefit from some of the insights presented here. We look forward to
continued engagement with you on the subject and warmly welcome your views and responses to this and
the following Briefing Notes.
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